
 
 

    Memo in Support of Amending Human Rights Law 296(16) to  

Expand its Protections to Housing, Higher Education, and Volunteer Activity 

 

Proposed Amendment  

Human Rights (Executive) Law § 296(16) has long protected employment applicants and employees 

from discrimination based on sealed arrests or convictions. Such protection recognizes the importance 

of employment in promoting a person’s successful reintegration into society as a law abiding citizen 

after contacts with the criminal justice system. Like employment, access to stable housing, higher 

education and volunteer opportunities can also be critical to a person’s successful reintegration into the 

community after an arrest. Yet decision-makers in all of these domains are increasingly using criminal 

background checks which mistakenly reveal sealed arrests and convictions, and in some instances, 

specifically asking applicants to disclose sealed arrests or convictions.   

Our proposed legislation amending Human Rights Law § 296(16) is designed to close the gap between 

the protections currently afforded applicants in the domain of employment versus the lack of 

protections in the domains of housing, higher education, and volunteer opportunities.  Closing this gap 

will ensure that applicants in all of these domains do not face barriers to their successful reintegration 

because of sealed arrests and convictions.  The proposed legislation also strengthen the statute’s 

protections overall through several simple yet important changes.         

Specifically, the proposed legislation:  

1) Expands Human Rights Law § 296(16) to provide that in the domains of housing, higher education, 
and volunteer work, decision-makers cannot ask about or consider sealed arrests and convictions.  
  

2) Changes the structure of Human Rights Law § 296(16) from one long paragraph that is difficult to 
read to three paragraphs that track the provision’s three main points, a non-substantive yet 
important change designed to enhance the provision’s utilization and effectiveness. 
 

3) Specifies that decision-makers in the domains of employment, housing, higher education, and 
volunteer work are explicitly prohibited from asking applicants about Juvenile Delinquent 
dispositions, a protection that is not currently included in the Family Court Act’s confidentiality 
provisions. 
 

4) Explicitly authorizes applicants to respond negatively to unlawful inquiries, a change that is 
necessary to address the reality that in all domains – including employment – decision-makers 
continue to use applications that ask applicants to disclose sealed arrests and convictions. 
 

5) Expands the current protection against the disclosure and use of sealed arrests and convictions in 
credit applications to also include mortgage applications.   

 



6) Prohibits decision-makers from considering sealable (not just sealed) violation convictions, a 
change that parallels how the provision currently treats sealable dispositions favorable to the 
accused. 

 
Section 296(16) of the human rights law is amended as follows: 
  
     Section 1. Subdivision 16 of section 296 of the executive law, as separately amended by section 3 of 
part N and section 14 of part AAA of chapter 56 of the laws of 2009, is amended to read as follows: 
 
     16. (A) It shall be an unlawful discriminatory practice, unless specifically required or permitted by 
statute, for any person, agency, bureau, corporation or association, including the state and any political 
subdivision thereof, OR ANY ENTITY SET FORTH IN PARAGRAPH (A) OF SUBDIVISION FIVE OF THIS SECTION, 
OR ANY INSTITUTION OF HIGHER EDUCATION AS DEFINED IN SECTION 50.1 OF TITLE 8 OF THE 
COMPILATION OF CODES, RULES AND REGULATIONS OF NEW YORK; 
      (I) to make any inquiry about, whether in any form of application or otherwise, or to act upon adversely 
to the individual involved, any arrest or criminal accusation of such individual not then pending against 
that individual which was followed by a termination of that criminal action or proceeding in favor of such 
individual, as defined in subdivision two of section 160.50 of the criminal procedure law AND SECTION 
375.1 OF THE FAMILY COURT ACT, or by a youthful offender adjudication, as defined in subdivision one of 
section 720.35 of the criminal procedure law, OR BY A JUVENILE DELINQUENCY ADJUDICATION AS 
DEFINED IN SUBDIVISION ONE OF SECTION 380.1 OF THE FAMILY COURT ACT, or by a conviction for a 
violation sealed OR SEALABLE pursuant to section 160.55 of the criminal procedure law, or by a conviction 
which is sealed pursuant to section 160.58 of the criminal procedure law[,]; 
      (II) in connection with the FOLLOWING MATTERS: THE licensing[,] OR employment [or] OF SUCH 
INDIVIDUAL; THE SELLING, RENTING, OR LEASING OF HOUSING TO SUCH INDIVIDUAL, OR HIS OR HER 
TENANCY OR OCCUPANCY; THE ADMISSION OF SUCH INDIVIDUAL TO ANY COLLEGE, UNIVERSITY, OR 
OTHER INSTITUTION OF HIGHER EDUCATION; THE CONSIDERATION OF SUCH INDIVIDUAL FOR A 
VOLUNTEER POSITION, APPRENTICESHIP, INTERNSHIP OR EXTERNSHIP WHETHER PAID OR UNPAID; AND 
THE providing of credit, A MORTGAGE or insurance to such individual; [provided] 
      (B) PROVIDED, further, THAT IN CONNECTION WITH ANY OF THE MATTERS LISTED IN SUBPARAGRAPH 
(II) OF PARAGRAPH (A) OF THIS SUBDIVISION that no person shall be required to divulge information 
pertaining to any arrest or criminal accusation of such individual not then pending against that individual 
which was followed by a termination of that criminal action or proceeding in favor of such individual, as 
defined in subdivision two of section 160.50 of the criminal procedure law AND SECTION 375.1 OF THE 
FAMILY COURT ACT, or by a youthful offender adjudication, as defined in subdivision one of section 720.35 
of the criminal procedure law, OR BY A JUVENILE DELINQUENCY ADJUDICATION AS DEFINED IN 
SUBDIVISION ONE OF SECTION 380.1 OF THE FAMILY COURT ACT, or by a conviction for a violation sealed 
OR SEALABLE pursuant to section 160.55 of the criminal procedure law, or by a conviction which is sealed 
pursuant to section 160.58 of the criminal procedure law. IN THE EVENT THAT AN ENTITY LISTED IN 
PARAGRAPH (A) OF THIS SUBDIVISION MAKES A PROHIBITED INQUIRY, THE AFFECTED PERSON SHALL BE 
PERMITTED TO RESPOND IN THE NEGATIVE. 
      (C) The provisions of this subdivision shall not apply to the licensing activities of governmental bodies 
in relation to the regulation of guns, firearms and other deadly weapons or in relation to an application 
for employment as a police officer or peace officer as those terms are defined in subdivisions thirty-three 
and thirty-four of section 1.20 of the criminal procedure law; provided further that the provisions of this 
subdivision shall not apply to an application for employment or membership in any law enforcement 
agency with respect to any arrest or criminal accusation which was followed by a youthful offender 
adjudication, as defined in subdivision one of section 720.35 of the criminal procedure law, or by a 



conviction for a violation sealed pursuant to section 160.55 of the criminal procedure law, or by a 
conviction which is sealed pursuant to section 160.58 of the criminal procedure law. 
 
     § 2. This act shall take effect on the ninetieth day after it shall have become a law. 
 

Need for Amendment  

Need For Amendment and Proposed Changes 

Human Rights (Executive) Law § 296(16) has long protected employment applicants and employees 

from discrimination based on sealed arrests or convictions.  Such protection recognizes the importance 

of employment in promoting a person’s successful reintegration into society as a law abiding citizen 

after contacts with the criminal justice system.  In this sense, Human Rights Law § 296(16) is consistent 

with New York’s goal of promoting the “successful and productive reentry and reintegration into 

society” of people who have been arrested.  See Penal Law § 1.05(6).   

Like employment, access to stable housing, higher education, and volunteer opportunities can be critical 

to a person’s successful reintegration into the community after an arrest.  Yet decision-makers in all of 

these domains are increasingly using criminal background checks1 which all too often reveal sealed 

arrests and convictions.2  While Human Rights Law § 296(16) provides that employers cannot rely upon 

sealed information in making employment decisions, no similar protection exits in the contexts of 

housing, higher education, and volunteer work.   

There are also instances in which decision-makers ask questions that intentionally or inadvertently 

require applicants to reveal sealed arrests or convictions.  A good illustration of this is the application for 

admission to Saint John Fisher College in Rochester, New York, which asks applicants if they have ever 

“been charged with a crime (felony of misdemeanor) in any state or country, the disposition of which 

was other than acquittal or dismissal.” This question seemingly requires the disclosure of non-criminal 

convictions that have been sealed under Criminal Procedure Law (CPL) § 160.55, criminal arrests that 

have resulted in a Youthful Offender adjudication under CPL § 720.35, or a conviction which has been 

conditionally sealed under CPL § 160.58.  Indeed, since housing, higher education, and volunteer work 

are not currently included in Human Rights Law § 296(16), some decision-makers in these contexts 

believe that they can and should ask applicants about all arrests and convictions, regardless of whether 

they have been sealed.3        

In short, while Human Rights Law § 296(16) protects people with sealed arrests and convictions from 

discrimination in the context of employment, no similar protection exists in the contexts of housing, 

higher education, and volunteer opportunities, thereby leaving people susceptible to being 

                                                           
1   See, for example, a recent report by the Center for Community Alternatives, “The Use of Criminal History Records in College 
Admissions Reconsidered,” which discusses the growing trend of colleges and universities to screen applicants for past criminal 
justice involvement.  This report is available at:   www.communityalternatives.org/pdf/Reconsidered-criminal-hist-recs-in-college-
admissions.pdf.   
 
2   The high incident of mistakes on criminal background checks – including the disclosure of sealed information – is discussed in a 
recent report by the National Consumer Law Center, “Broken Records: How Errors by Criminal Background Checking Companies 
Harm Workers and Businesses,” (April 2012), available at http://www.nclc.org/issues/broken-records.html.    
3   See for example, Darby Dickerson, “Background Checks in the University Admissions Process: An Overview of Legal and Policy 
Considerations,” 34 Journal of College and University Law, 419, 463 (noting that many colleges and universities explicitly instruct 
applicants that “’[t]he entry of an expungement or sealing order does not relieve you of the duty to disclose the matter.’”)   
 

http://www.communityalternatives.org/pdf/Reconsidered-criminal-hist-recs-in-college-admissions.pdf
http://www.communityalternatives.org/pdf/Reconsidered-criminal-hist-recs-in-college-admissions.pdf
http://www.nclc.org/issues/broken-records.html


discriminated against in important aspects of their lives.  Our proposed amendment to Human Rights 

Law § 296(16) is designed to close this gap.  In addition, our proposed amendments are designed to 

make the very important Human Rights Law protections in this subdivision more “user-friendly” and 

accessible to those who it governs and protects.   

What follows is an explanation of each proposed change to Human Rights Law § 296(16): 

Proposed Structure Changes to Human Rights Law § 296(16)  

As currently written, subdivision (16) of Human Rights Law § 296 is structured as a single long paragraph 

that is difficult to read not only because of its length, but also because it addresses multiple points.  The 

proposed amendment divides this single paragraph into three paragraphs that track the subdivision’s 

main points, as follows: 

Paragraph (a) – This paragraph prohibits inquiring into or using information about sealed arrests or 

convictions in the contexts of employment, housing, higher education, and volunteer work.   This 

paragraph also identifies the entities that must comply with this subdivision.   

Paragraph (b) – This paragraph identifies the information applicants for employment, housing, higher 

education, and volunteer work are not required to divulge and how such applicants can respond to 

prohibited inquiries. 

Paragraph (c) – This paragraph sets forth the exceptions to this subdivision. 

This amended structure should make Human Rights Law § 296(16) more comprehensible to the entities 

who must comply with it and the individuals who are protected by it, thereby enhancing its utilization 

and effectiveness.      

Expanding Human Rights Law § 296(16) To Include Housing, Higher Education, and Volunteer Work 

The first sentence of Human Rights Law § 296(16) sets forth the entities to which the subdivision 

applies.  Our proposed amendment extends this subdivision’s protections to housing and higher 

education4 by adding the following entities: 

- Housing-related entities – For this, we incorporate by reference subdivision (5) of Human 
Rights Law § 296, which defines discriminatory practices in housing and lists all the entities 
that are obligated to refrain from unlawful housing discrimination. 
  

- Higher Education-related entities – For this, we incorporate by reference the definition of 
institutions of higher education set forth in 8 NYCRR 50.1, a New York State Department of 
Education regulation regarding higher and professional education.   

 
In addition to expanding the list of entities included in this subdivision, subdivision (16)(a)(ii) of this 
proposed amendment expands the list activities that fall within the subdivision’s protections.  This 
expanded list includes decisions about housing (“the selling, renting, or leasing of housing to such 
individual, or his or her tenancy or occupancy”), admission into an institution of higher education (“the 
admission of such individual to any college, university, or other institution of higher education”), and 

                                                           
4   The entities listed in the current Human Rights Law 296(16) are sufficient to include volunteer work.  



decisions about applicants for volunteer positions (“the consideration of such individual for a volunteer 
position, apprenticeship, internship or externship whether paid or unpaid”).  
 
Expanding the Protections of Human Rights Law § 296(16) to Juvenile Delinquent Dispositions 
 
Currently, Human Rights Law § 296(16) protects applicants from having to disclose or have considered 
the following: i) criminal arrests that are disposed of in a manner favorable to the accused as defined in 
CPL § 160.50; ii) arrests that are disposed of by way of a violation conviction, as set forth in CPL § 
160.55; iii) youthful offender adjudications as defined in CPL § 720.35; and iv) convictions conditionally 
sealed pursuant to CPL § 160.58.  Conspicuously absent from this list are juvenile delinquent dispositions 
which result from Family Court proceedings. To be sure, the Family Court Act provides individuals who 
have been a respondent in a juvenile delinquent proceeding with some protections.  For example, with 
regard to juvenile delinquent proceedings that are disposed of in a manner favorable to the respondent, 
Family Court Act § 375.1(1) requires that all the records pertaining to the proceeding be sealed.  
Moreover, under Family Court Act § 380.1, a juvenile delinquent adjudication is non-criminal in nature 
and shall not operate as a forfeiture of any right or privilege or a disqualification from any type of 
employment or occupation.  Similarly, a person adjudicated a juvenile delinquent shall not “be required 
to divulge information pertaining to the arrest” that led to the adjudication.  See Family Court Act § 
380.1(3).           
 
But there is nothing in the Family Court Act that prohibits employers, housing related entities, 

institutions of higher education, and volunteer organizations from asking applicants about past juvenile 

delinquency proceedings.  Indeed, in her article encouraging institutions of higher education to screen 

applicants for past criminal justice involvement, Darby Dickerson notes that “no state statutes expressly 

prohibit educational institutions from asking admissions applicants about juvenile records, whether 

sealed, expunged, or otherwise,” and that while “generally it is the best course” to refrain from asking 

such questions, many institutions of higher education continue to do so.5   

Our proposed amended § 296(16) is designed to close this gap and clearly convey to employers, housing 

entities, institutions of higher education, and volunteer organizations that it is an unlawful 

discriminatory practice to ask applicants about juvenile delinquent arrests or proceedings.  Accordingly, 

the list of arrests and convictions that are protected is expanded to include: 

- arrests that are prosecuted in Family Court as non-criminal juvenile delinquency proceedings, 

as set forth under Family Court Act § 380.1 

- arrests that are prosecuted in Family Court as juvenile delinquent proceedings and that are 

sealed under Family Court Act § 375.1  

These changes are reflected in two places in the proposed amended § 296(16): subparagraph (ii) of 

paragraph (a) and in paragraph (b). 

                                                           
5   See Darby Dickerson, “Background Checks in the University Admissions Process: An Overview of Legal and Policy 
Considerations,” 34 Journal of College and University Law, 419, 461-63.  The practice of asking college admissions applicants 
about past juvenile delinquent proceedings prompted a recommendation that states adopt statutes designed to explicitly prohibit 
colleges and universities from “inquiring directly or indirectly, and from seeking any information relating to whether a person has 
been arrested as a juvenile, charged with committing a delinquent act, adjudicated delinquent, or sentenced to a juvenile institution.”  
See Michael L. Altman, “Standards Relating to Juvenile Records and Information Services,” in Juvenile Justice Standards 
Annotated, 196, 198 (Robert E. Sheperd, Jr. ed. 1996).    



Explicitly Providing That Applicants Can Respond Negatively to Unlawful Inquiries 

In 2009, Human Rights Law § 296(16) was amended to provide that “no person shall be required to 

divulge information pertaining to any arrest or criminal accusation of such individual not then pending 

against that individual which was …” followed by a sealing pursuant to CPL §§ 160.50, 160.55, 160.58 or 

a Youthful Offender adjudication.  This amendment, which was enacted as part of the 2009 budget bill, 

was intended to clarify that applicants can refrain from disclosing protected information in response to 

an unlawful inquiry.  Case law provides additional protection by suggesting that applicants can respond 

negatively when an unlawful inquiry is made.  For example, in People v. Ellis, 184 A.D.2d 307 (1st Dept. 

1992), the First Department held that during his testimony in a criminal trial, the complaining witness 

lawfully denied arrests that had been sealed pursuant to CPL § 160.50.  In so holding, the First 

Department noted that under CPL § 160.60, CPL § 160.50 sealed arrests are treated as a nullity and that 

no such person with a CPL § 160.50 arrest “shall be required to divulge information pertaining to the 

arrest or prosecution.”  Based upon the “shall not be required to disclose” language in CPL § 160.60, the 

Ellis Court held that “it was not error for the complainant to deny the existence of prior arrests during 

direct examination.”  184 A.D.2d at 308.   

While Ellis stands for the proposition that the language “shall not be required to disclose” means a 

person can respond negatively to an unlawful inquiry, this fact is not evident on the face of Human 

Rights Law § 296(16).  When confronted with an inquiry that is prohibited under Human Rights Law § 

296(16), applicants are left to wonder how to respond.  Some leave such unlawful questions blank, but 

then are denied job opportunities because they failed to answer every question on the application.  

(Indeed, employers have made it clear to us that they simply reject all applicants who have left blank 

questions about past criminal justice involvement).  Others respond negatively, but then are subject to 

an adverse employment action on the basis that they “lied” if the employer subsequently learns of the 

sealed arrest or conviction. 

Our proposal amends Human Rights Law § 296(16) by explicitly stating that an applicant “shall be 

permitted to respond in the negative” to any unlawful inquiry.  Not only will this amendment resolve the 

existing confusion amongst applicants, but it will also make it clear to the decision-makers governed by 

this subdivision that they cannot act adversely upon applicants who have exercised their rights not to 

disclose protected information.   

Miscellaneous Changes 

While current Human Rights Law § 296(16) protects applicants who apply for credit and insurance from 

unlawful discrimination based on sealed arrests and convictions, our proposed amendment extends this 

protection to mortgage applicants.  This change is set forth in subdivision (16)(a)(ii) of our proposal.      

Finally, our proposed amendment adds to the protections of Human Rights Law § 296(16) violation 

convictions that are sealable under CPL § 160.55.  (As currently written, Human Rights Law § 296(16) 

protects against use and disclosure of only sealed violation convictions).   This change is necessary 

because prior to 1991, violation convictions were subject to sealing under CPL §160.55, but this sealing 

was not automatically entered by the court clerk.  (Since an amendment to this section in 1991, court 

clerks automatically enter these sealing orders.) Consequently, there are countless number of people 

who have a past violation conviction which is sealable, though not sealed, under CPL § 160.55.  Though 

CPL § 160.50 was similarly not automatic until 1991, the current language of Human Rights Law § 



296(16) encompasses arrests that are sealable under CPL § 160.50 as well as those that have been 

sealed.  In this sense, the proposed change provides for uniformity in how arrests are treated under CPL 

§ 160.50 and CPL § 160.55.  Finally, in many cases, a sentence of a conditional discharge is imposed for a 

violation conviction.  Though it seems that the case should be sealed pursuant to CPL § 160.55 upon the 

conviction (most often entry of the guilty plea), many court clerks will not enter the sealing order until 

the conditional discharge period is completed.  This proposed change would ensure that such individuals 

still benefit from the protection of Human Rights Law § 296(16) after the conviction but prior to the 

completion of the conditional discharge. 


