
Memo in Support of Amending the Executive Law and the Judiciary Law to Limit Criminal 
Background Check Results to the Charges for which the Individual Was Convicted 

 
 

Proposed Amendment 
 
Individuals are frequently convicted of significantly lesser charges than the ones are initially charged with.  
However, employers are routinely able to see all arrest charges, including those for which the individual 
was not convicted.  Understandably, when employers do see these more serious charges, they 
undoubtedly consider them as part of their hiring decision.  This amendment would limit the information 
that can be disclosed employers and others to the charges for which the individual was actually 
convicted. 
 
Amend subsection (8-a) of Executive Law § 837 to read: 
 
8-a. Charge a fee when, pursuant to statute or the regulations of the division, it conducts a search of its 
criminal history records and returns a report thereon in connection with an application for employment or 
for a license or permit. The division shall adopt and may, from time to time, amend a schedule of such 
fees which shall be in amounts determined by the division to be reasonably related to the cost of 
conducting such searches and returning reports thereon but, in no event, shall any such fee exceed 
twenty-five dollars and an additional surcharge of fifty dollars. The comptroller is hereby authorized to 
deposit such fees into the general fund, provided, however, that the monies received by the division of 
criminal justice services for payment of the additional surcharge shall be deposited in equal amounts to 
the general fund and to the fingerprint identification and technology account. Notwithstanding the 
foregoing, the division shall not request or accept any fee for searching its records and supplying a 
criminal history report pursuant to section two hundred fifty-one-b of the general business law relating to 
participating in flight instruction at any aeronautical facility, flight school or institution of higher learning. 
For the purposes of this subsection, “criminal history records” shall mean a record of pending criminal 
charges, the criminal charges which the subject individual was convicted of and which were not 
subsequently sealed, vacated or reversed, and certificates filed pursuant to subdivision two of section 
seven hundred five of the correction law, and which the division is authorized to maintain pursuant 
to subdivision six of section eight hundred thirty-seven of this article. 
 
Amend subdivision 2 of Judiciary Law § 212 to read: 
 
(s) Take such actions and adopt such measures as may be necessary to ensure that no written or 
electronic report of a criminal history record search conducted by the Office of Court Administration other 
than a search conducted solely for the internal recordkeeping or case management purposes of the 
judiciary or for a bona fide research purpose, contains information relating to arrest, arraignment or other 
charges of which the subject of the background check has not been convicted, except where the charges 
are still pending. 
 
Need for Amendment 
 
For more than 30 years, the Legislature has recognized that an individual’s employment opportunities 
should not be limited as a result of arrests that were dismissed.  However, while individuals are regularly 
arrested on very serious charges only to be convicted of something much less serious, under current law, 
employers are given the opportunity to see and consider these more serious charges.  Understandably, 
when employers do see the charges an individual was accused of, they usually consider them as part of 
their hiring decision, even though the individual was not convicted of committing these offenses.  
 
In addition, most employers have difficulty reading and understanding criminal background checks.  As a 
result, they often misunderstand what they are reading and believe that an applicant was in fact convicted 
of the more serious charges.  This can lead employers to believe that the applicants have been dishonest 
in completing their employment application (a legitimate reason for denial) or that the applicant was 
convicted of a much more serious act than they in fact were.   



 
This proposal would remedy this problem by ensuring that employers and others only see the information 
about the charges for which the individual was actually convicted, thereby improvement the employment 
opportunities of those with criminal records and thereby saving the State money. 


